Index Py 


SIFIED 


- | Rew Serseyp Law Journal 


LAW JOUR 
cai LXVII—No. 36 NE EW ARK, N. J.. THURSDAY, SEPTEMBER 7, 1944 67 N. J. L. J. Index Page 301 COPY: TEN CENTS 





























NT WANTH | 


gests Of Recent Opinions Study New Provisions for Dartrait of the New Supreme Court 





Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. 
. Jersey decisions if officially reported are to be cited from the Official | Hope to Reduce Number of Fore- Walter B. Kennedy’ is a Court that was carefully 
ry ae bs eh coe cae a ee payne and not by —— closures, Taking Over of The people and press of Amer-|selected under a formula that 
“A WYER nd numbers); if not officially reported, that fact to be stated and the Properties By Lenders ica have suddenly discovered |not only permitted but even de- 





) 
i 

















rs 


ions when home owners|same brief span of time? Here |the word.! No wonder that the 
can not meet mortgage pay- 1] 
| 





(Continued on page 2, col. 1) 





| 
os Mm then be cited from unofficial reports. | ; 
a that there is dissension and di-|fended the Presidential right to 
rLOSURE—Court will no} affirmati } ar that in the | Fs v York (CONS) A new type | vision among the Justices of the probe into each appointee’s so- 
S fh.r take judicial notice of| circumstances an advantage is}! mortgage loan which the|United States Supreme Court.’ |cial, economic and poiitical lean- 
existence of an emergency | b over the distressed | P' stwar planning committee of|The new Court, reconstructed aling and considered that such 
Jing mortgagors to aj|/d th i niquitous and|the United States Building and| few years ago and “duly mindful | matters were proper subjects of 
t for the fair value of | inconscionable proofs here Loan League has evolved for|of the necessary demands of con- inquiry—all for the purpose of 
ses sold. present do not reveal such a|cOnsideration of member associ-|tinuity in civilized society,’? has |manning the Court with Justices 
existence of an emer- | Situation itions and of Congress is design-| produced more dissents and vig-|ready to carry ‘into effect the 
is a question of fact in ane reuel efen-|e€@ to eliminate many pitfalls|orous cross-court criticisms than | “applied politics” of the adminis- 
ease Which cannot be|dants will be |}experienced by home financing] anv other Supreme Court in the|tration in the noblest sense of 
ed the mortgagor. 
al sales, fairly conduct- eople are disturbed and con- 
ul net affected by am in- 1, — Local Ronds Exempt From|!vsed by the present picture of 
“dent ground for equit-|Lawyers Are Asked To} a 


















































some savings and loan|Stances. 

ession” was expressed by |. ee eae al , aF ‘ 

a ha . Pe _“* Jassociations and _ co-operative Delegate unction 
G. M Weir, of the Depart- banks through 


ix-month deferment of Federal Tax judicial disunity and resultant 
S . . ~_— A —_— arene a: P +h 7 . “+3 _ law tr + . 
relief, will not be annul-| Discourage Divorce Cases |#™°rtization payments at the incertainty of law that provoked 
eet eabte Ger mene in- borrowe! option is one of a De inns tiiatiail Vict Justice Roberts to exc 
: : Ss > > ¢ 
acy of the sales price. |Canadian Bar Committee Is |UD! Of protective features . “8 . ded a, “The tendency to di regard 
: for borrowers which would be For States and Municipali- precedents in the decision of 
n a memorandum Concerned Over Increase In "aa : ; ties In Fight Mike sina tee dee 
" ‘ , provided by the pre ced new cases like the present has - 
C.. filed August 29 Volume of Such Matters se ‘ : a ae ee Soe Seen ee 
ae form of contract. termed a “uni- come so strong in this court o 
iplainants:David T ua m ed a “uni New York, (CCNS)—Regardea| ‘ ) strong in this court of 
“ — orm savings los late as, in my view, to sha 
defendant Zuck- Toronto, Ont CCNS Law- — ee meee i a victory for states and nel ni gD orga a 
lefen or Prceag- tyr as a victory for ates an baesiinens te tek, enmedimle 
& Zucker. For de-|! ild try to discourage di- Could Manage Property municipalities in their resist- ea od - ae a _— 
- I. insane y ible and | , : : , 24 Of decision and leave the courts 
rold Jacob H.| vorce i nucn a possionie and Other protective provisions of |ance to attempted federal inter- } he 
d shots: Geaatielie “wm, irs . en oe er. 2 below on an uncharted sea of 
| 1 seek ) patch up Gomes-/the plan would permit associa- ference with local financing. two . . 
port Regge I mit a csc asa = ; me doubt and difficulty without 
} filed ite accordal O 4|/tions to ime the management | split de ons handed down aA : : 
; , rt to the Canadian Bar A , ‘ ‘ . ‘ any conidence that what was 
e confirmatio of . vast AMAUIALL Hal 445-1 OF propertie when borrowers are | here DY tne Federal Circuit nd ; . -_* 
1e confirm: ion of est ittee on | ' aid yesterday will hold good 
— , x | forcec ) ite heir homes ir ( ] als held that in- omorroyv or. 
a P | ° sa a K PY t t other localitie and | te t Oo! yon ds led It is the nurnoce f this paper 
1 purpose of this pape 
eld t The comm!l e rep ea to tne yuld ¢ enc -montt race € f New York Au- to attempt the anny l of the 
w ; ror ntior her P d rrowe iy ich da f Triborough current po oi a 7 ‘ i ¢ i ees 
ae aa ad 4 aaa 2° s1c Iu 
sana ~ = 4 ned yy the } 9 ser re nother Bridce Au not ron 1 7 
A 7 A n , ‘ - yrreme Court by laymen and 
r divorce 1 tenant ecera ncome x VE } ] ; 
vers and to consider the 
decreed to be ( I 1 the armed! These res of the plan are Each de ded b hms h have 
f ware emileart » a +} ‘ + nhaola — P @ étage ’ 
rage, rees were invoived Cesigned to reduce foreclosures | °*! it upneid 2 ruling Of the! brought about the d rc th 
. + ‘ ‘ } Tax C ] +r ‘ ed 
re based ¢ ulk of Committee’s Work C dition of real ¢ e|F site d 
y mergenc\ Th. . P 5 a ae r de + » of +4 f 1e f 
r (2) f - oe ‘ age r ¢ es of distre y y e bric d t ( d on page 3, « 1 
ner } f ‘ ‘ ttop } handied | 4endaing Institutions in lean years i 
d (3 an % et alms 4 Se us Aceon: eee ..|sudge Pronk Dissented ted 
ne saie ] ini his d 99 ner cent were ety valve j a provi for J 
2 ) A aed } A ai vw. ca the 
d divorce cases. borrowers to make advance pay-|* : A 
] k tl 7 ae ttee recommended | ™®! In prosperous times, and ; : 
The committee recomm cgenan, N. Hand and Harrie B. Chase : : 
Lowenste , ‘ i he tinned for ,|thus to create a reservoir to : 
] rR DO MNusIUued iOT a 4 a : ‘ One deci ] ld n ynten- 
Y ts £4 r — ‘4 stated I ups the event f their 4 pss 
hed. Th e-| ; ‘ 1d expended $6.000 « nability to meet regular pay- ae ati ae , : 
, nad 4 1 ¢ I % T) A * Alex der J. Shamberg that no 
e 193 d exist , 7 a1 ted hy Par en hese erm would be , mee 
e 3/,0 i I lated DY Frar- : i Ac inv ‘ need ; id 
+ ly ‘ f T t f Tr ‘ ] f - 
tants : eature re » fis 1937 d 13 t of t 
é ke amo “is i A : 
Ly ; . f received P , or- P 
wever, the |. tee Fae le in the com- dir I 10 per cer ie : 
lable in th m ; a : ty bond T} é ed 
f inca of construction costs, 20-year | * ee 
; t , rtig +} ‘ ;|the claim f t ) f 
: dition fo! . , sf : n, and with inte 
ot ; : The n voted an|~*) estate of C W for re- 
N ATTORN tion and must be Ax t 4 ite aonctitution | 2’ 20ing rates adjustable on re- , 
aa tae sing am am ] - VUUEUES I A alne balance | 
—_— : ietrhsant oct opt ts civil liberties 
AN L: wy é f any cn mmitt rmanent body Loans for Repairs 
kisting presently The plan also would provide 
5 a : : ’ in pian W 1 rovl1de | / 
ith Meek ve not proved any | Separation of Powers = are é E ae 
: i carga op - F ior | aqaqaitionai amounts | 
ZO J. R nere assertion ana Gustave Monette, chairman of|,;,, } > ie ES 
oh wners for repairs with- 
- TNC I1EY +3 — +4 wroeaA 4ha+ re 4 6 
WAY, NEW! micien h omm e€ irgea : out th xpense of refinancing 
f the condition | ders-in- neil delegating legis- ea : 
clay 1-11% of t condition |d n 1C1 ; “-ithe existing loan—a provision 
. ned the decision} lative powers to ministers shoul | qecioned to aid in maintaining ? 
— stei alnot b continued unless they] yaiyj,. : 7 
pn , ; ~-* |values of properties underlying 
—————— + 7: } * Hee ratifie DV I ia- 4 ; 
N AT “OR wad hess ay Dg: tot. rer H mortgage loans. 
i S not ent at the ensuing session. He . 7 
1 ment at ; Besides being lai sfore the 
ith Meron tec ulso that legisla-|- ‘ ing laid before th 
cr. 8 ; . . .| Senate subcommittee on housing ; 
Immigrs : ere ve and judicial tig: ° 
e of an emer-| Poe and urban redevelc t, which 
$ de la ; r vested in sepa-|° piresregp wage tag vey 
+ nai I y¥eoue - "a tc ne ine h ny e ; | 5 
a é idiciz = is mapping changes in federal 
Ss ¢, 3 without|ra bodles. rr EA jp : . 
2nd . ass without | - jaids to home-building, details of 
. pa A ann nat Thea view the the oc rn nt : “ . 
ay Hil fraud, and rhe vi ne government! the plan are being studied by 
7 - ] ndent ld hesitate to subsidize anv . . 
depende sub- iid hesitate to sudsidize a1 som 3,500 : 
3,! 





; ighout the country. It was decided 
during a dis- r state had delega 


a 1aU A 








r rehabilitation ° 
f vver awvers discharged Pension Trust Book : vernmental fune . : . 
from the service, however, can Being Distributed tion ” thus riving ea f the Court. (1937.38 throng 
lhave refresher courses or pro- 7 = authoriti - 442-43). the fig a dissents was i ; 





ing to applicabl 


Thus the amount 























2 exam "= 4 is $9.723.02 and | rtionate help in setting up| A book on Pension ‘Trusts is| tax purposes, of 2 ¢ ¢ 
_— ced. The property | their offices being distributed by The Con- ision : 
have a value of over To the association’s council] necticut Mutual Life Insurance e disagre 
COMPA was presented a suggestion from}Company, Hartford. This book| Frank found his : Sena 
inflexible rule | the ritish Columbia branch|covers such subjects as the ad-| soning “not im ? © 
disparity between |that all jail sentences for men| vantages of a pension trust to|} marked that he t s : i 
amine en air value which of it- | automatically include “hard both employer and employee,|to the stake” t el ers to Senator ° 
NEWARK N@r=nns the bid as uncon- | work.” A request that the crim-|how to create a pension trust,| belief that the authorities were | |, 86-67, where Professor ( ce 
wee 2nd necessitates aj|inal Code be so altered was con-|legal requirements, and how to|separate companies n i : te 8 : . a) and 
s en Reg -onfirmation. To in-| tained in a report read by Chief |make it qualify for tax advant-|to tax exemptior ge - Mot cht 
Ss powers it must|Justice Ferris of Vancouver. ages. curities bre “ra: Sar RE, . ; 3 


— vee? age ‘A bp ns 














Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, SEPTEMBER 7, 1944 









j.L. J 






67 N. J. L. J. Index p,, 














DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 








ESTATES — TAXATION — In- 


surance companies retaining 
proceeds of policies in trust 
pursuant to agreements, are 


not liable for estate taxes on 
the proceeds of the policies 
and are not obligated to reim- 
burse the executrix for taxes 
paid on such proceeds. 
Digested from an by 
Sooy, V. C., rendered August 28, 
1944. In Chancery of New Jersey 
Between Marks, et al, complain- 


opinion 


ants, and The Equitable Life 
Assurance Society, etc., et al 
defendants. For complainants 


Lloyd, Horn & Perskie (David M 
Perskie). For defendants insur- 
ance companies: Collins & Cor- 


bin (Edward A; Markley and 
James J. Langan of counsel 
For defendants Dinzer, et al 


Martin Bloom Ad 


Litem: J. Albert 


Guardian 
Homan 


Complainant, executrix of the 
estate of her father, Morris 
Dannenbaum, seeks a decree that 
defendant life insurance com 


panies reimburse her for monies 
paid for Federal estate and New 
Jersey taxe 

against decedent's estate 
son of the inclusion the 
estate of the proceeds of certain 
life insurance held 
decedent during his life time 


estate assessed 
by rea- 
‘TOS 


in 


policies by 


The will of decedent provided 
in paragraph 10: “I direct all my 


taxes of any sort on the 
legacies bequeathed by my Will 
. Shall be borne by the prin- 


cipal of said residuary estate, so 
that all legatees shall 
the interests bequeathed to them 
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free and clear of all such taxes.” 
In addition to his estate, testa- 


tor left the policies here in- 
volved. These policies provided 
the insurers were to retain the 
proceeds, pay the income to 
testator’s children and their 
grand children for life and on 
their death to pay the corpus 
to the issue of the grandchil- 
dren. 

It is clear that the death o 
testator created the relationship 
of creditor and debtor be eel 
the named beneficiaries and the 
companie Clause similar to 


paragraph 10 here involved have 


been uniformly construed not to 
include money accruing to 
named beneficiaris unde - 
surance policies on the ound 
that such moneys do not pass 
‘by my will.” This being so, the 
implied direction is that suc] 
taxes be paid as directed by the 
Statute 

26 U. S. C. A. 826 (C) provide 


as follows: 

Liability of life insurance bene 
ficiaries. If any part of the S 
estate con t proceed ol 
policies of insurance recel 
able by a beneficial ithe I 
the executor, the executor shall 
be entitled to recover f1 such 
beneficiary such portion If 
there is more than one such 
beneficiary the exe rr shall be 
entitled to recove such 


beneficiaries in the 
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PLEADING—PRACTICE—P r of-/| without consideration. The bill | sign the lease, refuss 
fer of future proof to sustain! prays a discovery as to the bank] the deed. Complain 
allegations of complaint is in-| account, and that the amount] decree of specific 
sufficient on motion to strike | found due shall be paid over to|} Defendant is willine : argu 
complaint as sham. the estate. The bill also alleges] a deed but states } hn thr 
—Qn motion and affidavits to| the administrator has refused to|}a clear title be 
strike complaint as sham,| take steps to recover the money.| wife’s interest. She : 
burden is on plaintiff to sub-|A motion is made to strike the ¢ andr 7 
mit competent affidavits of} bill on the ground that an ac- Ly interest “ 
fact to support the essential|cOunt has been filed in the Except in cases a 
elements of his cause. Orphans’ Court by the adminis-] .o)1 5; deceptic a 
Digested from a memorandum trator and complainant can , . decree f 
by Burling, C. C. J., filed August |5©°¥re adequate relief in the 
25. N. J. Supreme Court. Zable Orphans Court to compel th i 
v. The Prudential Insurance Co.. | #@™inistrator to take action or a 
et als. For plaintiff: Alexander ay Rave him — rea = — 
Blatt. For defendants Gettle- failed to perform his duty 1e€ W 
man:: Lloyd, Horn & Perskie by| While the Court of Chancery] yolitio d tha 
David M. Perskie. For defendant |has concurrent jurisdiction it is} g qdecree agains 
Farrington: Daniel Bell, Jr. For |Teluctant to exercise it when the} would indirectly h . 
defendant Siri Meyer Sakin matter can he dete ed eff ex 0 i . 
These are rnotions to strike |the Orphans’ Court, unless there yr per : 
the complaint on the ground it|@re special circumstances whic} arce 
s frivolous and on the ground|™Make assumption of jurisdiction of court 
it is sham. The claim appears to | Peculiarly desirable. The special) ¢, The rule , 
be lO commission: The com-|¢ ance which ordinarily it a husband y 
lair styled after the prin-|4re grou d for assumption are| creed to procure 
‘ et down in Louis Kamm.|those of fraud or collusion on ature » a deed 
In Flink, 113 N. J. L. 582.|the part of the rator.| nose eas : 
iIt has $5 a separate count against There is uv ich ; in| € T u : 
each defendant and also counts | the bill here | do. a 
| against 1 and groups of the Nor can the bill be sust ed It is oposed 
'defendants as co-defendants. It he ground that a discove ug) ) be req 
rporates by reference allega- |is prayed, since discovery is only | hi nd 
tions of previous counts. The| incidental relief where the Court| demni I f 
eral count f forth legal | otherwise has jurisdictior ) m 1 
causes of actio and are not The motion to strike be | acc he 
frivolous ted | dow WI ; 
The moving defenda have ld ini ; 
ulso file iffida ) support | HUSBAND AND a be 
their otion strike the com- FIC PERFORMANCE—DOWER a lo of ca 
plair is to ther is shar —Except in cases of noticeable | he er 
Plaintiff has filed his answerin collusion or deception specific | abateme yuld 
affidavit. The power t ike performance will not be de- | Ac 01 
sham pleadings is inherent creed against a husband | ; loate ri of 
the court. It existed at commo whose wife refuses to sign a| wif he id 
1w and was subseque ffirm-| deed releasing her dower right. | j ed he 
ely conferred by s te |—Neither indemnity nor abate- fus 
Upo challenge of the cts ment should be decreed on ac- the 
ecessar ) port ff’s | count of an outstanding in- nd 
actlo defe choate right of dower unless | w refuse 
ym pe pro ¢ le | it is shown the vendor induced | dow rigl 
he plaintiff to support |! his wife to refuse to join in TI 
by competent affid: | the sale. 1 or d f . 
pr itl acts aise the! Digested from an opinion by] band. The pro 
ie. The affida st ve | Jayne, VC. 1 lered August 29 Th i 
hearsay, perfunctory | In Chancery of New Jersey. Bon- | pure rsona 
tateme Ss, or a proffer « iture ld huk v. Barber. For ¢ m- | lusband’s 
) 1 as paragraph 23 of}; David Deitz ‘J. Con-| quests 
I ffid< Future prof- | h unsel For The b 
fe fFicie |defendant: William P re 
O fidavits submit ed : < mplaina nt was é cutiol 
é he pi sed sale | defend: The e contain - E 
by th iff was pure Com- ANNOUCEMENT I 
i nated the ) ne ) Sual s te Samuel Koestle ls 
id idequate price and | ¢ ised ition and sou hat | Melt 1k ; 
f ) f tha tiff’ €yance. The defend ) S 
rospe ere yn fide illy dis- 1d ed his ] o » con- | him. 5 € 
losed at evel were, ly mut de sv X They will contin 
hat é S mproper us¢ S 1c e right yf do prac ( 
f that inform: yn. Defendants’ | j 1e pl! ses and who did not | nam é K 
motions are granted o the ger 
é mplai s t , 
hem, is sham | | NATIONAL SURETY CORPORATIO 
, ' : an | Specializing in the Ewecution of 
CHANCERY PRACTICE — PV iduciar 7 Court Bond 
ESTATES—Chancery will not| nena Oe SONS Ones , 
disturb the jurisdiction of the 60 PARK PLACE, NEWARK Mitche! 2-8 
Orphan's Court unless special | ; 
circumstances such as fraud| 
or collusion require the inter- e 
vention of Equity. : 
CHANCERY PRACTICE — DIS- : t 
COVERY—A bill of discovery . 
will only lie where it is inci- 
[leensene 
dental to a suit in which the Sp” 
court has jurisdiction. aie 
Digested from an opinion by 
Lewis, V. C., rendered September i J } 3 KES 
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F. Merrey, Sr 


is brought by one of 


unsel 








ing, who died intestate, against 
the inistrator of her estate, 
the other next of kin and Elea- 





nor Garbaccio, a granddaughter 
of deceased. The bill alleges that 
deceased transferred a bank ac- 
count the granddaughter 
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Two Recent Opinions 
The two cases which focused 


attention upon the Supreme 
Court’s internal disputes were 
both decided in the month of 
January in the year 1944. They 
at once attracted public interest 
because of their disclosure of the 
iristic quarrels in the Supreme 
Court. In the first case, Mercoid 
Corporation v. Mid-Continental 
Investment Company, decided 
January 3, 1944, there was in- 
volved a suit for contributory 
fringement of patents.’ The 


intra-court aspects of the Mer- 
coid case are found in the separ- 
of Justice Black in 
which Justice Murphy concurred 
and in the dissenting opinion of 
Justice F Justice 


ate opinion 


rankfurter. 


and Justice Murphy are 
‘ting that the dissenting 
of Justice Frankfurter 


ipon no pertinent preced- 
is the product of the 


nt 
but 





Justice’s own original 

) ila devoid of all reference 

) uto language and legis- 
tive history. 

A few eeks late on January 

30, 1944, the Supreme Court de- 

|cided Mahnich v. Southern 

Stean p ¢ 1pan) involving 

the liabili ‘ of the defendant for 


es tO a Seaman while at 


sea caused by a fall from a stag- 


which gave way because of 
defect in the rope supporting 
The important point of pres- 
é re is found in the dis- 
( on of Mr. Justice 
Roke his time Justice Frank- 
inin the dissent. It 
ain S evere indictment of 
curre! cling ition of the 
Supreme Cour ) engage in de- 
|cision-hopping and _ precedent- 
hurdlin 
The ¢ resulting from 
é earlie considered 
C mus ye evide I 
€ } Cc e, he JU 
| felt bound 
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follow and apply the law as 
clearly announced by this 
court. If litigants and lower 
federal courts are not to do so, 
the law becomes not a chart to 
govern conduct but a game of 


chance; instead of gettling 
rights and liabilities it un- 
settles them. Counsel and 
parties will bring and prose- 
cute actions in the teeth of 
the decisions that such actions 
are not maintainable on the 
not improbable chance that 
the asserted rule will be 


thrown overboard. Defendants 
will not Know whether to liti- 
gate or to settle for they will 
have no assurance that a de- 
clared rule will be followed. 
But the more deplorable con- 
sequence will inevitably be that 
the administration of justice 
will fall into disrepute. Respect 
for tribunals must fall when 
the bar and the public come to 
understand that nothing that 
has been said in prior adjudi- 
cation has force in a current 
controversy.””* 

) cases expressly dis- 
wing dissension in 
me Court of the United 





State But they were preceded 
by other violations of stare 
decisis since the reformed Court 
came i being. The other evi- 
dences of departure were more 
concealed, less sensational but 
sufficiently frequent to cause 
concern among the critics of the 


New Constitutionalism. 
“What of Stare Decisis?” 








repeat this warning to the ma- 
jority in the Schneiderman case 
when he charged that they were 
departing from the settled line 
cases, and added a biting 
comment @imected against the 
separate concurring opinion of 
Justice Douglas stating that it 
rested upon a noyel statutory 
construction, was framed “to 
meet the exigencies of the case” 


of 


and resulted in the “emascula- 
tion of the statute.’”’ The Mah- 
nich case was not the first 
occasion for Justice Roberts to 


become aroused at the departure 
of the reformed Court from the 
path of settled precedents.“ Ad- 
ditional instances are at hand to 
lend further support to the judg- 
ment of the public and press 
that the Supreme Court, as pres- 
ently operating, has gone far 
afield in the fabrication of new 
constitutional law and the over- 
ruling of settled precedents. 

Of course dissents were not 
infrequent in other periods of 
the history of the Supreme 
Court; divided viewpoints have 
often prevailed. Indeed, only a 
few ago, prior to the re- 
construction of the Court the 
members were divided into two 
groups, the Conservatives and 
the Liberals. Yet the dividing 
line separating the two factions 
was clearly marked out; their 
ideas and opinions followed a 
certain pattern and it was fre- 
quently possible venture a 
prediction of the division 


years 


to 


exact 
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The jeteeeet at te wile of the Justices in a particular 
eae Tt , .|case based upon their past pro- 
— oe poe that the Court is| nouncements.“ But no more. The 
abandonin case-law for @ SUC-| )resent innovation in the matter 
‘ession of single decisions eked] or the divergencies of opinion 
b he Justices on the basis | — 
yf the particular circumstances . fern Soe 
of each case is strongly support- Mahaich , ea 
d by othe detours from the s ‘ 
uristic hlignway ol stare decisis 
I dor e was crumbling lor i 
vefore the J publicly pro- rr 
laim ed the in the Mahnich ( 
}and Mercoid cas The recent ‘ 
f e United State 
|S f * involvin h ¢ 
United States to 
uf e a Commui 1S 1 
deci wherein he | ; i 
¢ r Cou ode through | 
} eden ») reach a |! 
as ed esu 7—7 tor of | 
I S: e case disc f 5 | It 
( i f h ire startling- | 
ly rapid.” I Justice | 
| Stor on it 
e old ¢ nly | Hl 
| check yn our own (judicial) 
| exercise power is our own 
S e oO elf restraint.” He 03-464 
deemed ecessary in 1943 to 
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in the Supreme Court is the dis- 
covery that intra-court contro- 
versies are not subject to defi- 
nite alignment; the complaint is 
general among the members of 
the Court that individual justices 
are guilty of departing from the 
paths of precedents in particular 
cases. It is therefore impossible 
to label definitely and finally the 
conservative, center and liberal 
groups, for they are varying their 
affiliations from case to case.™ 


What are the influences and 
factors which may explain—in 
part at least*— the apparently 
sudden (but in fact gradual) de- 
parture of the Supreme Court 
from stare decisis, from consti- 
tutional principles and_ static 
precedents? 
of Holmes 
The influence of Justice Oliver 
Wendell Holmes looms large in 
the reconstructed Supreme Court. 
Someone has truly said that back 
of every great institution is the 
shadow of a man, whose life and 


The Influence 


philosophy have shaped and 
molded the form and substance 
of the institution. Certain it is 


that the influence of Oliver Wen- 
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ll re nt and Post War Conditions | Commerce 
Pre Considered An informatory report, deal- 
As ing with renegotiation and ter- 
son 3g0, Ill—An Internation-|mination of war contracts, 
Cc aicial System for the post| which makes no recommenda- 
’ 2 to include the Per-j|tions will be presented by the 
kK a irt of International|Committee on Commerce of 
dav € highest tribun which L. A. Lecher of Milwau- 
‘T Ir ational Circt kee, Wis., is chairman. 
> Pe 2 e Capital o The committee makes no re- 
wil - tion is suggested in|commendations because of the| 
ssi - the Section of In-|lack of sufficient experience to 
and Comparative|test the efficiency of federal 
> Si F American Bar Asso-| legislation and a 
dge L its ann meeting | t - this legislation, the report 
Cr 5 nber 11-14 | Says 
ird ational Economics n dealing with the handling 
the Section’s Com- | ond | disposing of surplus govern- 
fe Present _ Parti ipa-| ment property, the report adds: 
- I ; will depend on what the 
grt government actually does with 
pio | government-owned plants and 
t equipment, which will determine 
dat tom tie capitalism mot _| whether free competitive enter- 
Ss dominately private | Prise will survive. 
Ss terprise” and that Citizenship 
ric yment »f foreign | A prop¢ higher edu- 
res func f| cat ul s be imposed 
ens who seek to become 
M = ‘citizens is suggested in the re- 
A eves that the Committee on Amer- 
Ay vhether the United tizenship of which Fed- 
S should ap e or rcuit Judge Herbert F. 
k T reements with for- *h of Philadelphia is the 
SS particularly Re-. chair nan. The committee favors 
de Agreements. is|@ Proposal that those seeking to 
. D2 litical” and “highly| be naturalized be required to 
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“ commendations fourth grade in 
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I regarded as a|! Because the war program of 
le R + system anc! the Bar has been 
as the aa 1a: | clea 1 ut, the Com- 
Addresses ig bad legisla Ive | mittec 1 Coordination and Di- 
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Canadian Street Car Riders 
Had Better Mind Their 


Manners 


Manitoba, (CCNS) 
—If you stick your feet into the 
aisle of a street car and the per- 
son who 


Winnepeg, 


stumbles over them 
socks you on the jaw, you have 
no recourse in law. At least that 
the ling of a local magis- 
trate. It is based on the law of 
retalia Owner of the feet 
has first been guilty of assault 
by tripping—so goes the argu- 
ment. 
Habit 


crossing 


1S 


tion. 


of some passengers of 
their legs at the knee 
has been further discouraged by 
a ruling allowing recovery for 
damages caused by a muddy foot 


stuck up in the aisle which has 
smeared a new dress with a 
stain which the cleaner could 


not remove. 


Court Beales Vales of Hat 
As A Speedometer 


Angeles comes word 
S. R. Bombino, Jr., 
speedometer, 
it 


Fri 
that 


ym Los 
Frank 
used his hat as a 
but he couldn’t explain how 





| $10 
a 


worked to a judge, so he paid a 
fine for going 55 miles in 
25-mile zone. 

“Your honor, was in a con- 
tib] 1e top down 
1't blow off,” 
is plea of in- 


a 





Bombion said 


nocence 











Dependency Upon Son Is Not Affected By Relief From 
Public Charitable Agency 





Philadelphia, (CCNS)—Possi- 
bility, or actual receipt, of re- 


lief from public agencies is not 
to be taken into consideration 
as disproving the, existence of 
total dependency, it was held 
here by Judge Rowley of the 
Court of Common Pleas of Mer- 
cer County, in a workmen’s com- 
pensation case. 

Decedent in the case was, at 
the time of his death, but 16 
years old, and his mother was 
entitled to receive all his wages. 
When he entered. defendant’s 
employ, the mother was receiv- 
ing $42.20 a month from the 
Mother’s Assistance Fund, which 
contribution was suspended one 
month after and presumably be- 
cause of decedent’s employment. 

Conceding that the phrase “to- 
tally dependent” means without 
any other source of income, 
Judge Rowley nevertheless said, 
“It would be a tortuous con- 
struction to declare that public 
aid to an indigent constitutes 
other income within the mean- 
ing of the compensation statute. 
Under such a construction no 





Repossessed Car Must Not 
Be Sold At Too-Low Price 


Los Angeles (CCNS)—A credit 
firm which repossesses a car and 
then sells it again with the in- 
tention of suing the original 


“How fast do vou have to go} Owner for the difference between 
for it to blow off?” asked the|the resale price and the balance 
ude due on the contract price, must 

“T don’t know,” said Bombino. | Secure the best price obtainable 

— — reselling the car, it was 
and women to include veterans|ruled in Superior Court, Appel- 
of the present war is urged in | late Division, here. 
the report of the War Work Seller is not required in all 
Committee of which Tappan|cases to obtain the market value, 
Gregory of Chicago, is chair-|but if he fails to do so, some 
}man. explanation of the preventing 
Condition of the Bar circumstances should be forth- 

Plans for a Lawver Placement|coming, Judge Hartley Shaw 
Procram to aid members of the| Pointed out in reversing a de- 
ba from war service| cision of the city court. 








are tried out on an ex- 
pel basis to develop the 
best nique for aiding those 
lawyers when they return to 
practice in large numbers, the 
Commitee on the Economic Con- 
dition of the Bar will report. 
Char B. Stevens of Spring- 
eld, Ill., is chairman. 


Administration of Justice 

The need for the enactment of 
the five program develop- 
ed by the Committee on Improv- 
ing the Administration of Jus- 
tice is reiterated in the report of 
that committee of which Senior 
Federal Circuit Court Judge 
John J. Parker of Charlotte, N.C. 
is cl 


point 





oO 


Nnairman. 


Unauthorized Practice 

A report of the Committee on 
Unauthorized Practice of Law, 
headed by David F. Maxwell of 
Philadelphia, Pa., calls upon 
local bar associations to aid in 
preventing unqualified persons 
from holding themselves out as 
income tax experts. The com- 
mittee also calls attention to the 
increase in the number of 
called ‘life insurance counsellors’ 
who, the report says, are un- 
authorized practitioners. The 
committee also reports that con- 
ference committees have been 
agreed upon with American In- 
stitute of Accountants. 
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Before seller can be allowed a 
deduction of the cost of repairs 
from the resale price, some 
showing of the necessity and 
nature of such repairs and the 


reasonableness of the charge 
therefor should be made also, 
the opinion said. (Bert F. Mc- 


Manus, 
eau VS. 


dba Mutual Credit 
Arturo Valdez.) 


Bur- 


parent could ever be totally de- 
pendent upon a deceased child, 
because the parent always has 
recourse to some form of poor 
reliei or public charity. 

“* * * A contract of employ- 
ment creates in the dependents 
of the employe the right to re- 
ceive compensation if the em- 
ploye is killed in the course of 
employment. Payment of com- 
pensation is not a charitable 
gesture of the employer, it is his 
legal obligation. 

“It is unthinkable that an em- 
ployer may ignore this liability 
merely because a public charity 
will extend aid to the indigent.” 
(Uber vs. Bobo & Bango Coal 
Co., et al). 


Consumers Sued For Failure 
To Turn In Points for Butter 


New Haven, Conn. (CCNS) 
What is believed to be the first 
action of its type in this part of 
the country was started in the 


U. S. District Court here last 
week when the Office of Price 
Adminitsration served com- 


plaints upon seven residents of 
Fairfield county for consumer 
violation of the rationing code. 

The complaints allege butter 
purchases without the surrender 
of the necessary points. OPA is 
also seeking injunctions against 
these persons from further vio- 
lations. 

The litigation is the result of 
an investigation into the busi- 
ness dealings of Hartsdale Farm, 





Inc., of the Bronx, N. Y., and is 
the first effort of the OPA in this 
locality to hold individual con- 
sumers responsible for infrac- 
tions of ration ruels and coupon 
point defalcations. 
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then daring them to find their 
way home: “The skepticism and 
the philosophic detachment 
Mr. 
giving 


which sat so easily with 


Justice Holmes himself, 
flavor and taste to his ‘strong 
humanity as salt gives flavor and 
taste to fresh meat, had a caustic 
and pickling effect on lesser 
vitalities, that many of the 
great Justice’s disciples were left 
only with the skepticism and the 
and without the 
and believing force.’ If 
] the Supreme Court 
today is due to the breakdown 
of precedents and the refusal to 


SO 


detachment 
human 


the plight of 


adhere to principles, this failure 
may be attributed in no small 
degree to the devotion, implicit 


the members of 
Court to the 


or explicit, of 
the Supreme 
and jur philosophy 

Oliver Wendell Holmes 
Arrival of Pragmatic Philosophy 
“. . A pragmatist turns his 
back resolutely and once for all 
upon a lot of inveterate habits 
dear to professional philosophers. 
He turns away from abstraction 


istic 


memory 


of Justice 


and insufficiency, from verbal 
solutions, from bad a priori rea- 
sons, from _ fixed principles, 
closed systems, and pretended 


| absolutes and origins. He turns 
“~ | towards concreteness and ade- 


quacy, towards facts, towards 


;action and towards power. That 


means the empiricist temper 
and the rationalist sin- 
up. It the 
air and_ possibilities of 
nature, as against dogma, arti- 
ficiality, and the pretence of 
finality in truth.” 


regnant 


cerely given means 


open 


About the time 


Holme 


practical 


of action and con- 
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moral and religious ideals. If the 
proposed action works it is good 
and true; if.it does not work it 
is bad and false. 


This is not the place to dissect 
evaluate Pragmatism in all 
aspects. Our sole purpose, as 
in the matter of the appraisal 
of Holmes’ legal philosophy, is 
to point out that the influence of 
pragmatism was, and is, import- 
ant in explaining the current 
breakdown of precedents, the 
elimination of principles and the 
rejection of legal Not 
without reason is the pragmatic 
approach called an “engineering 
interpretation” by Dean Pound, 
who first publicized the import- 
of the pragmatic approach 
in the matter of law reform and 
accepted its cardinal principle 
that “the of good 
ly to satisfy demand.’ The 
key formula of legal pragmatism 
was expressed by its distinguish- 
ed promoter in the following 
words: 


or 
its 


concepts 


ance 


essence 1S 


imy 


if in any field of human 
conduct or in any human re- 
lation the la with such 
machinery as it ha may 
satisfy a cial want without 
a disproportionate sacrifice of 
other claim there is no 
eternal limitation inherent in 
the nature of things, there are 
no bounds imposed at creation 
to stand in the Va of it 
doing so 
It is not necessary to point 


out that neither the natural law 
nor the inalienable rights of the 
individual the permanency 
titutional pr 

stated pragmatit 


the 
prescription. Any, and therefore, 


nor 


of cons inciples are 


retained in 


claims of human kind may 











aii 
be translated into 
vided that the give 
not clasn aga t 1€ I 
portionate claims of other mem- 
DE of the comm ul 
Twent ea ago Dean Pound 
cautiou arned that thi 
imme’’-philosoph might be 
put to ill use His direful state- 
ment has come true During the 
past twent ears pragmatism 
ha been the source of a con- 
stantly mount tre 1 ) ¢ 
law as force, a struggle for powe! 
To in up tne pt natic ll 
fluence the law If legal 
pragmatl l l tnen Ou 
commo If the 
| 
| | 
: 4 at 57 


|} KOELLNER & GUNTHER, Inc. 


| only true solution is the one 
that works, then principles and 
standards have no value unless 
and until it is shown that they 
work. Indeed Pragmatism offers 
a flexible weighing machine 
which permits the Supreme 
Court, or any court, to consider 
afresh each case as it is present- 
ed without reliance or depend- 
ence upon former precedents. 
The pragmatic formula is always 
the same: try anything once and 
once; the true rule of law 
not determinable until the 
sults and consequence have 
been appraised” and even then 
the truth, like an A & P special. 
is good only for the day!* Under 
the full sweep of the pragmatic 
jurisprudence there is and can 
be no certainty in the law. 

To 


Warning 


at 1S 


re- 


repeat Justice Roberts 
about the evil of dis- 
regarding precedents and to ap- 
ply it to the of 
pragmatism it may be 


legal 


aid 


doctrines 
truly 





that the pragmatic approach 
leaves the courts “an unchart- 
ered sea of doubt and difficulty 
without any evidence that wha 
was said yesterday will hold 
good tomorrow st 
In 1925 the writer, after an- 
|alyzing the then recent entry of 
_|Pragmatism into the law, con- 
|cluded as follow 
| “Motion is necessary in the 


development of law, but there 
is a present tendency to treat 
change a 


improvement in 


synonymous wit} 


the leg: 











order. It is possible to infuse 
too much flexibility just a t 
has been admitted that the 
old order paid too much a 
tention to the finality of pre- 
cedent. There i 0 partic 
virtue in beir O ul 
unless we know where we re 
going. The cautiou ele S 
|} not averse to a guidebo t 
experienced hunter id¢ 
compass in his outfit; even the 
aponionen 





(Continued on page 8 
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